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ICE RCLA Fimll1chll Assurance Sam pic Lcttcr of C redit - Dnl ft of Dcccmbcr 20041 

I Lcttcrhcml of Issuing Bankl 

IRREVOCABLE STANDBY LETrER OF CREDIT UMBER: LI ____ --' 

ISSUANCE DATE: 1, _____ -' 

MAX IMUM AMOUNT: [U.S.$ _____ • 

BENEFICIARY: 

U.S. Environmental Protection Agency 
c/o [Name of Regional Superfund Di rector l 
Director. Superfund Division. EPA Region U 
[Address 1 

Dear Sir or Madam: 

APPLICANT: 

[Name of Settling Defendantl 
fTi tle irnpplicnblcl 
[Address 1 

\Ve hereby establish our Irrevocable Stand by Leiter o f Credit No. LI in yo ur favor. at the 
request and fo r the accoun t of the Applican t. llnsert name of Selliing DefendalllJ. in the amounl 
of exactly nn words I U.S. dollars ($XX.XX) (lhe "Maximum Amount" ). We hereby authorize 
yOll , the U.S. Environmental Protection Agency (the "Beneficiary"). to draw at sight on us, 
llnscrt name and address of issuing bank I. an aggregate amount equal to the Maximum AmOLmt 
upon presentation of: 

(1) your sight draft. bearing reference to thi s Letter of Credit No. L-I (which may. without 
limitat ion. be presen ted in the form attached he reto as Exhibit A); and 

(2) your signed statement reading as follows: "I ce rtify that the amount of the draft is payable 
pursuant to [that certai n Consent Decree. dated .20_ . by and among the United 
States and I, entered inlo by the parties thereto in accordance with the 
authority of the Comprehens ive Environmenta l Response. Compens<lI ion. and Liability Act 
(CERCLA)." 

This letter or credit is effectivc as o f [insert issuance daw J and shall expire on In date at least 1 
)car laterJ. but sllch expiration date shall be automatically extended for a period of [at least I 
yearl on lthe date which is at least I year later] and on each successive expi rat ion date, unless, at 
least one hundred tweI1ly ( 120) days before the current expiration date, we no tify both YOll and 
lenter name of Sett li ng Defendant posting the letter of credit] by certified mail that we have 
decided not to extend this letter of credit beyond the current expiration date. In the event YOll are 



so notified. any unused portion ofthc cred it shall immediately thereupon be available to you 
upon presentation of your sight draf1 for a period of at least 120 days after the dale of receipt by 
both you and [enter name of Settling Defendant posting the letter ofcreditJ of such noti fication, 
as shown on signed return receipts. 

Multiple and partial draws on this leller of credit are expressly permitted, up to an aggregatc 
amount no t to exceed the Maximum Amount. Whenever this letter of credit is drawn on, unde r, 
and in compliance with the terms hereof. we shall duly honor such draf1 upon presentation to us. 
and we shall deposit the amount of the draft in immediately available funds directl y into such 
account or accounts as may be specified in accordance with yo ur instructions. 

All banking and other charges under this letter of credit are fo r the account orthc Applicant. 

This leller of credit is subject to the most recent edi tion of the Uniform Customs and Practice for 
Documentary Cred its, published and copyrighted by the International Chamber of Commerce. 

Very Truly Yours, 

I ame and address of issuing institution! 

I Signal" rc(s), 11:1 me(s), ltnd tit lcCs) of officia I(s) of issu ing inst itu tion I 



Exhibit A - Form of Sight Draft 

United States Environmental Protection Agency Sight Draft 

TO: [Insert name of Issuing Bank 1 

I Insert address of Issuing Bank I 
[ 1 

1 1 

1\1': Letter of Credit No. '-__ _ 

DATE: ["Insert date that draw is made] 

TIME: [Insert time of day that draw is made J 

This dran is drawn under your Irrevocable Letter of Credi t No. I J. Pay to the 
ordcr of the United States Environmental Protection Agency, in immediately available funds. the 
amount orrin words] U.S. Dollars (U.S.$] 1) or. ifno amount certain is specilied. the 
total balance remaining available under your Irrevocable Letter of Cred it No. [ I. 

Pay such amount as is specified in the immcdiatcly preceding paragraph by FcdWirc 
Electronic Funds Transfer ("EFT") to thc [,Site namcl Special Account within the EPA 
Ilazardous Substance Superfund in accordance with current EFT procedures. referencing File 
Number I I. EPA Region and Site Spill iD umber [ I. and DOJ Case Number 
1 I· as lo llows: 

[Insert specific Special Account wiri ng instructions and information]. 

This Sight Draft has been duly executcd by the undersigned, an authorized representative 
or agent oflhe United States Environmental Protection Agency, whose signature hereupon 
constitutes an endorsement. 

By: ___________ lsignatureJ 

__________ [name 1 

________ llillcJ 





ICERCLA Fin:mci lll Assunmcc Sample Paymcnt Bond: I)r:lft of .July 20051 

1 Letterhead of Bond Issucrl 

I'AYMENT BOND 

Surety's Paymcnt Bond Numbe r: 
Date of Execution of Payment Bond: 
Effective Datt' of Paymcnt 130nd: 
Total Dollar Amount of Payment Bond: 

Principa l: 

Surety: 

Legal Name and Address: tname and business address of PRP/Sculing Dcfcndant(s)J 
Type o f Organizat ion: [insert "ind ividual," "partnersh ip," "limi ted liab ili ty company," 

"corporation." etc_l 
State of Organization: 

Legal Name and Address : 
"I·ypl.: at' Organization: 

State of Organ izat ion: 

[name and business address of surety providing the bondJ 
[insert "i nd ividua l," "partnership," "limited liability 
company," "corporat ion." etc.] 

Beneficiary: 
Legal Name and Address: 

Site In fo rmation: 
Nallle and Location of Site: 
EPA Identification Number: 

EPA Regional Administrator or Regional Superfund 
Director for EPA Region LJ (or any of thei r designees) 
[insert address] 

Agreement Governing Si te Work: 
ISite or CERCLIS ID Number. if applicable] 
lThat certain lConsent DecrcellAdministrative 
Order on Consent] dated , 20xx. by 
and among the United States of America, 

;;c---- -;;-:' and (the 
"Agreement") -I 



• 

KNOW ALL I' ERSONS BY THESE I'R.; SENT S, THAT: 

WHEREAS, said Principal is requ ired, under the above-described Agreement entered 
pursuant to the Comprehensive Environmental Response, Compensation and Liability Act of 
1980. as amended ("CERCLA"), to perform the "Work" as defined in such Agreement 
(hereinafter, the "Work") and to fl.lltill its other obligations as set forth therein; and 

WHEH.EAS, said Principal is required by the Agreement to provide financial assurance 
securing its full and final completion orlhe Work. 

NOW, T I-I ER.EFORE, in consideration orlhe foregoing, and for other good and 
valuable consideration the receipt of which is hereby acknowledged. the parties hereto agree as 
follows: 

1. The Principal and Surety hereto are firmly bound to the United States 
Environmental Protection Agency (hereinaner, "EPA"). in thc above Total Dollar Amount, for 
the payment of which we, the Principal and Surety, bind ourselves, our heirs, executors, 
administrators , successors. and assigns, jointly and severally, subject to and in accordance with 
the terms and conditions hereof IAdd proviso if there arc multiple sureties: ";providcd 
tlUlt , wherc the SUI'cties arc nct ing as co-sureti cs, we, the Sure ties, b ind ourselves in such 
sum "joint ly :lnd scventHy" only for the purpose of a llowing a joint action or actions 
agains t any or ;, 11 of us, and for a ll other purposes each Surety binds itself, jo intly :rnd 
seven,lIy w ith the Principlll , for the payment of such sum onlY :ls is set forth opposite the 
mime of such Surety, but if no limit of liability is indicuted , the limit of li ~lbility shall be the 
full a mount of'hc To tal Doll:rr Amount."1 

2. The conditions of the Surety's obligation hereunder arc such that if the Principal 
shall promptly, faithfully, fully , and finally complete the Work in accordance with the terms or 
the Agreement, the Surety's obligation hereunder shall be null and void: otherwise it is to remain 
in full rorce and effect. 

3. The Surety shall become liable on the obligation evidenced hereby only upon Ih(" 
commenccmcnt o f' any Work Takeover (as such te rlll is defined in the Agreement) pursuant to 
and in accordance with the terms oflhe Agreement. At any time and from lime to time upon 
notification by the EPA Regional Admi ni strato r or Regional Superfund Director for EPA Region 
L l (or any of their designees) that a Work Takeover has commenced, the Surety shall promptly 
(and in any event within fifteen (15) days after receiving such notification) pay fu nds up to the 
Total Dollar Amount in such amounts and to such person(s). account(s), or otherwise as the EPA 
Regional Administrator or Regional Superfund Direction (o r their designee) may direct. Irthe 
Surety docs not render such payment within the speci fied l5~day period, the Surety shall be 
decmed to be in dcf~lU1t of thi s Payment Bond and EPA shall be entitled to enforce any remedy 
available to it at law, in equity, or otherwise . 

4. The liability of the Surety shall not be di scharged by any payment or succession 
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of paymcnts hcreundcr, unless and until such paymcnt or payments shall amount in the aggregate 
to the Total Dollar Amount of this Payment Bond, but in no event shall the aggregate obl igation 
orthe Surety hereunde r exceed the alllount of sa id sum. 

5. The Surety may cancel thi s Payment Bond only by sending notice of canccllat ion 
to the Principal and to thc EPA Regional Administrator for EPA Region LJ. provided. 
howevcr, that no such cancel lat ion shall be effective during the l20-day pcriod beginning on the 
date of receipt of the notice of cancel lation by both the Principal and the EPA Regional 
Adm inistrator. If after ninety (90) days of such l20-day period. the Principal has not estab li shed 
a replacement financia l assurance mechanism pursuant to and in accordance with the tcmlS of the 
Agreement, EPA shall have the right to draw upon the full amoun t of this Payment Bond. 

6. The Principal may terminate this Payment Bond only by sending written notice of 
Il!rm ination to the Surety and to thc EPA Regional Administ rato r for EPA Region U, provided, 
however. that no such termination shall become effective unless and until the Surety receives 
written authorization for termination of thi s Paymen t Bond by the EPA Regiona l Administrator 
(or his or her designee). 

7. Any modification. revision, or amendment which may be made in the terms of the 
Agreement or in the Work to be done thereunder, or any extension o f the Agreement. or olher 
forbearance on the part of either the Principal or EPA to the other, shall not in any way release 
the Principal and the Surcty, or eithcr of them, or their heirs. executors, administrators. 
successors or assigns from liabi lity hereunder. The Surety hereby expressly waives notice of any 
ch'U1ge. revision. or amendment 10 the Agreement or 10 any related obl igat ions between the 
Principal and EPA 

8. The Surcty will immediately not ify EPA of any of the following events: (a) the 
filing by the Surety of a petition seeking to take advantage of any laws relating to bankruptcy. 
insolvency. reorganization, winding up or composition or adjustment of debts; (b) the Surely'S 
consent to (or failure to contest in a timcly manner) any petition fil ed against it in an involuntary 
case undcr such bankruptcy or other laws; (c) the Surety's app lication for (or consent to or 
f~lil ure to contest in 1.I timely manner) the appointment of. or the taking of possession by, a 
receiver, custodian. trustee, liquidator, or the like of itself or of all or a substantial part of its 
assets; (d) the Surety's making a general assignment for the benefit of credi tors; or (e) the 
Surety's taking any corporate action for the purpose of effecting any of the foregoing. 

9. Any provision in this Payment Bond that conflicts with CERCLA or any other 
applicable statutory or legal requirement shall bc deemed deleted here from and provisions 
con lo rming to such statutory or legal requirement shall be deemed incorporated herein. 

10. All noticcs. consents. approvals and requests required or permitted hereunder 
shall be given in writing and shaH be effective for a ll pu rposes ifhand delivered or senl by (a) 
certified or registered United States mail , postage prepaid. return receipt requcstcd or (b) 
expedited prep<lid delivery scrvice, either commcrcial or United States Postal Service, with proof 
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of attempted delivery, to the address shown on this first page of this Payment Bond. 

All noticcs. elections, requests and demands under this Payment Bond shall be effective 
and deemed received upon the earliest of (a) the actual receipt of the same by personal delivcry 
or otherwise, (b) one (1) business day after being deposited with a nationally recognized 
overnight courier service as required above. or (c) three (3) business days after being deposited 
in the Uni ted States mail as required above. Rejection or other refusal 10 accept or the inabi lity 
to deliver because of changed address of which no notice was given as herein required shall be 
decmed to be receipt of the notice, election, request, or demand sent. 

II. The SurelY hereby agrees that the obligations of the Surety under this Payment 
Bond shall be in no way impaired or affected by any winding up, insolvency. bankruptcy or 
reorganization or the Princ ipal or by any other arrangement or rearrangement of the Principal for 
the benefit of creditors. 

12. No right or aetion sha ll accrue on this Payment Bond to or for the use of any 
person other than EPA or the executors, administrators, successors or assigns of EPA. 

(SI G NAT URES ON FOLLOWING I'AGE( 
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IN WITN ESS WHEREOF. the Principal and Surety have executed this Payment Bond 
and have aflixed their seals on the date set forth above. 

The persons whose signmures appear below hereby represent, warrant , and certi fy that 
they afC authorized to executc this Payment Bond on behalf of the Principal and Surety, 
respec ti vely. 

PRINCIPAL: 

Allest: --------
ame: ___________ _ 

SURETY: 

Attest: _________ _ 
Name: ___________ _ 

5 

I. 
a l corporation/partnership/ limited li abi lit y 
compan y] organi zed and in good standing in 
the State of[ 1 

By: 
Name: 
Title: ----------

a [corporation/partnershipll imited liability 
company] organi zed and in good stand ing in 
the State of [ J 

By: 
Name: 
Title: ----------



CORPORATE ACKNOWLEDGMENTS 

STATEor, _____ ) 

SSe 
COUNTY OF ____ ) 

On , 200_, before me. the unders igned , a Notary Public in and for 
said State, personally appeared ,personally known to me or proved to 
me on the basis of sat isfactory evidence to be the individual(s) whose 11<1111C(5) is (arc) subscribed 
to the within instrument and acknowledged to me that he/she/they executed the same in 
his/her/their capacity(ies), and thai by hi s/her/their signaturc(s) on the instrument, the 
individua l(s), or the person on behalf of which the individual(s) acted . executed the instrulllent. 

Notary Public 

STATE OF ----
SSe 

COUNTY OF ____ ) 

On ,200_, before me, the undersigned , a Notary Public in and for 
said State, personally appeared , personally known to me or proved to 
me on the basis of sat isfactory evidence to be the individual(s) whose namc(s) is (a rc) subscribed 
to the within instrumcnt and acknowledged to me that he/she/they executed the same in 
his/her/their capac ity(ies), and that by his/her/their signalUre(s) on the instrument. the 
individual(s). or the person on bchalf of which the individual(s) acted, executed the instrumcnt. 

Notary Public 
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TRUST AGREEMENT 
r J Site 

Dated: ____ _ 

This Trust Agreement (this "Agreement") is entered in to as orrdatcJ by 
and between [name of entity funding the trust}, a [insert "corporation;' "I imited liability 
company," "partnership;' clc.1 organized and existing under the laws or the State of 
[ 1 (the "Grantor"), and rname oftrustccJ, a [insert "corporation," "banking 
organization ," "association." elc.] organized and ex ist ing under the laws of the State of 
I J (the ' 'Trustee'')' 

Whereas, the United States Environmental Protection Agency (",EP J\ "), 
an agency of the United States federal government. and the Grantor have entered into a 
Consent Decree. Uni ted States of America v. r 1. Civil Action No. 
I I. for the I I Site (here inafter the "Consem Decree"); 

W here:ls, the Consent Decree provides thai the Granlor shall provide 
assurance that funds will be avail able as and when needed for performance or the Work 
required by the Consem Decree; 

WhcrCllS, in order to prov ide such financial assurance, Grantor has agreed 
to establish ,md fund the trust created by thi s Agreement; and 

Whcrc~ls , the Grantor, acting through its duly authorized oilicers. has 
selected the Trustee to be the trustee under thi s Agreement, and the Trustee has agreed to 
act as trustee hereunder. 

Now, therefore, the Grantor and the Trustee agree as follows: 

Sectiolt 1. Definitiolls. As used ill this Agreemeut: 

(a) The tenn "Beneficiary" shall have the meaning assigned thereto in 
Section 3 or this Agreement. 

(b) The term "l3usiness Day" means any day, o ther than ,I Saturday or a 
Sunday, that banks arc open I'or business in I , __ ]. USA . 

(c) The term "Claim Certificate" shall have the mean ing (Issigned thereto 
in Section 4(a) of' thi s Agreement. 

(d) The term "Fund" shall have the meaning assigned thereto in Section 3 
of this Agreement. 

(c) The lenn "Grantor" shall have the meaning assigned thereto in the 
first paragra ph of thi s Agreement. 

(I) The term "Objection Notice" shall have the meaning assigned thereto 



in Section 4(b) of this Agreement. 

(g) The term '''Si te'' shall have the meaning assigned thereto in Section 2 
of this Agreement. 

(h) The term "Trust'" shall have the meaning assigned thereto in Sec ti on 3 
of this Agreement. 

(i) The term "Trustee" shall mean the trustee identified in the first 
paragraph or thi s Agreement. along with any successor trustee appointed pursuant to the 
terms of this Agreement. 

(j) The term " Work" shall have the meaning assigned thereto in the 
Consent Decree. 

Sectioll 2. Idelttificatiolt of Facilities alld Costs. This Agreement 
pertains to costs for Work required at the r ] site in [ 1 County. 
[ 1 (the "Site"), pursuant to the above referenced Consent Decree. 

Sectiolt J. Establishmeltt of Trust Fuml. The Grantor and the T rllstee 
hereby establish a trust (the "Trust'"), for the benefit of EPA (the "Beneficiary"), to assure 
that funds are available to pay for performance orthe Work in the event that Grantor fail s 
to conduct or complete the Work required by, and in accordance with the terms of, the 
Consent Decree. The Grantor and the Trustee intend that no third party shall have access 
to monies or other property in the Trust except as express ly provided herein. The Trust is 
established ini ti ally as cons isting of funds in the amount of r I U.S. Dollars 
($ ). Such funds, along with any other monies andlor other property hereafter 
deposited into the Trust, and together with all earn ings and profits thereon, arc referred to 
herein co llectively as the "Fund ." The Fund shall be held by the Trustee, IN TR UST, as 
hereinafter provided. The Trustee shall not be responsible nor shall it undertake any 
responsibil ity fo r the amount or adequacy of, nor any duty to co llect from the Grantor, 
any payments necessary to discharge any liab ilities of the Grantor owed to the United 
States. 

Section 4, Pay meUl f or Work Required Under tlte Coltsellt Decree. The 
Trustee shall make payments frol11 the Fund in accordance with the following procedures. 

(a) From time to time, the Grantor and/or its representatives or contractors 
may req uest that the Trustee make payment from the Fund for Work performed under the 
Consent Decree by delivering to the Trustee and EPA a wrillen invoice and certificate 
(together, a "Claim Certifi cate") signed by an officer or tile Grantor (or the relevant 
representative or contractor) and certifying: 

(i) that the invoice is for Work performed at the Site in 
accordance with the Consent Decree; 

(ii) a description or the Work that has been performed, the 
amount of the claim, and the identity of the payee(s); and 
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(iii) that the Grantor has sent a copy of such Claim Certificate 
to EPA. both to the EPA attorney and the EPA RPM at their respcctivc addresses shown 
in this Agreement , the date on which such copy was sent, and the date on which such 
copy was received by EPA as evidenced by a return receipt (which return receipt may be 
written. as in the case of overnight delivery, certified mail, or other similar delivery 
methods. or l!lcct ronic. as in the case of e-mail. facs imile, or other similar delivery 
methods). 

(b) EPA may object to any payment requested in a Claim Certificate 
subm itted by the Grantor (or its reprcscn talives or contractors), in whole or in part. by 
delivering to the Trustee a written notice (an "Objection Notice") within thirty (30) days 
after the date of EPA 's rece ipt of the Claim Certificate as shown on thc relevant return 
rece ipt. An Objection Notice sent by EPA shall state (i) whether EPA objects to all or 
only part of the paymcnt requested in the relevant Claim Certificate; (ii) the basis for 
sllch objection. (iii) that EPA has sent a copy of sllch Objection Notice to the Grantor and 
the date on which such copy was sent ; and (iv) the portion of the payment requested in 
the Claim Certificate, ifany, which is not objected to by EPA, \vhich undisplned portion 
thl! Trustee shall proceed to distribute in accordance with Section 4(d) below. EPA may 
object to a request for payment contained in a Claim Certificate onl y on the grounds thai 
the requested payment is either (x) not for the costs of Work under the Conscnt Decree or 
(y) otherwise inconsistent with the terms and conditions of the Consent Decree. 

(c) If the Trustee receives a Cla im Certificate and docs not receive an 
Objection Notice from EPA within the time period specified in Section 4(b) above. the 
Trustee shall, after the expiration of such time period, promptly make the payment fTom 
the Fund requested in such C laim Certificate. 

(d) If the Trustee receives a Claim Certificate and also receives an 
Object ion Notice from EPA within the time period specified in Section 4(b) above, but 
which Objection Not ice objects to only a portion of the requested payment, the Trustee 
shall , after the expi ration or such time period. promptly make payment from the Fund of 
the uncontested amount as requested in the Claim Certificate. The Trustee shall not make 
any payment from the Fund for thc portion of the requested payment to which EPA has 
objected in its Objcction Notice. 

(e) If the Trustee receives a Claim Certificate and also receives an 
Objection No ti ce from EPA within the time pcriod spec ified in Section 4(b) above, which 
Objection Notice objects to all of the requested payment , the Trustee shall not make any 
payment li'Dln the Fund for amounts requested in sll ch Claim Certifi cate. 

(f) If. at any time during the term of thi s Agreement, EPA implemcnts a 
"Work Takeover" pursuant to the terms of the Consent Decree and intends to direct 
payment of monies from the Fund to pay for performance of Work during the period of 
sllch Work Takeover, EPA shall notify the Trustee in writing of EPA 's commencement 
of such Work Takeover. Upon receiving such written notice from EPA, the disburscmcnt 
procedures set forth in Sect ions 4(a)~(e) above shall immediately be suspended. and the 
Trustee shallthereaner make payments from the Fund only to such person or persons as 
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the EPA may direct in writing from time to time for the sole purpose of providing 
payment for performance of Work required by the Consent Decree. r-urther. after 
receiving such written notice from EPA. the Trustee shall not make any disbursements 
from the Fund at the request o f the Grantor, including its representatives and/or 
contractors. or of any other person except at the express written direction of EPA. If EPA 
ceases such a Work Takeover in accordance with the terms orthe Consent Decree, EPA 
shall so notify the Trustee in writing and. upon the Trustee' s receipt of such notice, the 
disbursement procedures speci fied in Sections 4(a)-(e) above shall be reinstated . 

(g) While this Agreement is in effect, di sbursements from the Fund arc 
governed exclusively by the express ternlS of this Agreement. 

Section 5. Trust Management. The Trustee shall invest and reinvest the 
principal and income of the Fund and keep the Fund invested as a single fund, without 
dist inction between principal and income, in accordance with directions which the 
Grantor may communicate in writing to the Trustee from time to time, except that: 

(a) securities, notes, and other obligations of any person or entity shall not 
be acquired or held by the Trustee with monies comprising the Fund, unless they arc 
securities, notes, or other obligations of tile U.S. federal government or any U.S. state 
government or as otherwise permitted in writing by the EPA; 

(b) the Trustee is authori zed to invest the Fund in time or demand deposits 
of the Trustee, to the extent sllch dcposits are insured by an agency of the U.S. federal or 
any U.S. state government; and 

(c) the Trustee is authorized to hold cash awaiting investment or 
distribution uninvested for a reasonable time and without liability for the paymcnt of 
interest thereon. 

Section 6. Commingling (lmllnvestmenl. The Trustee is expressly 
authorized in its discretion to transfer from time to time any or all of the assets of the 
Fund to any common, commingled, or collective trust fund created by the Trustee in 
which the Fund is eligible to participate. subject to all of the provisions hereof and 
thereof, to be commingled with the assets of' other trusts participating therein. 

Sectiou 7. Express Powers of Trustee. Without in any way limiting the 
powers and discretion conferred upon the Trustee by the other provisions of this 
Agreemcnt or by law, the Trustce is expressly autho ri zed and empowered: 

(a) to make, execute, acknowledge, and deliver any and all documen ts of 
transfer and conveyance and any and all other instruments that may be necessary or 
appropriate to carry out the powers herein granted; 

(b) to register any securities held in the Fund in its own name or in the 
name of a nominee and to hold any security in bearer form or in book entry. or to 
combine certificates representing such securities wi th certi licates of the same issue held 
by the Trustee in other fiduciary capacities. or to deposit or arrangc for the deposit or 

4 



such securities in a qualified central depositary even though, when so deposited, such 
securities may be merged and held in bldk in the name of the nominee of such depositary 
with other securities deposited therein by another person, or to deposit or arrange lor the 
deposit of any securit ies issued by the U.S. fede ral government or any U.S. state 
government, or any agency or inst rumentality thereo f, with a Federal Reserve bank, but 
the books and records of the Trustee shall at all times show that all such securities are 
part of the Fund: and 

(c) to deposit any cash in the Fund in interest-bearing accounts maintained 
or savings certificates issued by the Trustee, in its separate corporate capacity, or in any 
other banking institution affi li ated with the Trustee, 10 the extent insured by an agency of 
the U.S. federal government. 

Section 8. Taxes alltl Expenses. All taxes of any kind that may be 
assessed or levied against or in respect of the Fund shall be pa id from the Fund. All other 
expenses and charges incurred by the Trustee in connection with the administration of the 
Fund and this Trust shall be paid by the Granlor. 

Section 9. A l1l1ual Valufl tiol1. The Trustee shall annually, no more than 
thirty (30) days after the anniversary date of establishment of the Fund, furnish to the 
Grantor and to the Bendiciary a statement confirming the value of the Trust. Any 
securities in the Fund shall be valued at market va lue as ol' no more than 60 days prior to 
the anniversary date or establishment of the Fund. The annual valuation shall include an 
accounting or any fees or expenses levied against the Fund. The Trustee shall also 
provide such information concerning the Fund and this Trust as EPA may request from 
time to time. 

Section J O. A dvice of Coullsel. The Trustee may from time to time 
consult with counsel with respect to any question arising as to the construction of this 
Agreement or any action to be taken hereunder; provided, however, that any counsel 
retained by the Trustee for such purposes may not, dllring the period of its represenation 
of the Trustee. serve as counsel to the Grantor. 

Sectioll II. Tnutee Compensation. The Trustee shall be entitled to 
reasonable compensation for its services as agreed upon in writing with thc Grantor and 
as notified in writing to the Beneficiary. 

Section 12. Trustee lind Slicces.H)r Trustee. The Trustee and any 
replacemcnt Trustee lllust be approved in writing by EPA and must not be artliliated with 
the Grantor. The Trustee may resign or the Grantor may replace the Trustee, but such 
resignation or replacement shall not be effec ti ve unti l the Grantor has appointed a 
successor trustee approved in writing by EPA and this successor accepts slIch 
appointmcnt. The successor trustee shall have the same powers and duties as those 
contCrred upon the Trustee hereunder. Upon the successor trustee's acceptance ofthc 
appointmcnt. the Trustee shall assign. trans fer, and pay over to the successor trustee the 
funds and properties then constituting the Fund. If lor any reason the Grantor cannot or 
does not act in the event of the resignation of the Trustee, the Trustee may apply to EPA 
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or a court of competent jurisdiction fo r the appo intment of a successor trustee or for 
instructions. The successor trustee shall specify the date on which it assumes 
administration of the Fund and the Trust in a writing sent to the Grantor, the Beneficiary, 
and the present Trustee by certified mail no less than 10 days before such change 
becomes effective. Any expenses incurred by the Trustee as a result of any of the acts 
contemplated by thi s Section sha ll be paid as provided in Section 8. 

Sectioll /3. IIIS/ructiolls to the Trustee. All instructions to the Trustee 
shall be in writi ng, signed by such persons as are empowered to act on behal r of the entity 
giving such instructions. The Trustee shall be fully protected in acting without inquiry on 
such written instructions given in acco rdance with the terms o f thi s Agreement. The 
Trustee shall have no duty to act in the absence of such written instructions, except as 
expressly provided for herein. 

Sectioll 14. Amendment of Agreement. This Agreement may be 
amended onl y by an instrument in writing executed by the Grantor and the Trustce, and 
with the prior writtcn consent of EPA. 

Section 15. Irrevocability allfl Terminatioll. This Trust shall be 
irrevocable and shall continue until terminated upon the earlier to occur of (a) the written 
di rect ion of EPA to terminate , cons istent with the terms of the Consent Decree and (b) 
the complete exhaustion or the Fund comprising the Trust as certified in writing by the 
Trustee to EPA and the Grantor. Upon termination of the Trust pursuant to Section 
15(a). all remaining trust property (if any), less fi nal trust administration expenses, shall 
be delivered to the Gran tor. 

Sec/ioll 16. Immuuity (111(1 ludemllijiclllioll. The Trustee shall not incur 
personal liab ility or any nature in connection \-vith any act or omission, made in good 
faith , in the administration of thi s Trust, or in carrying out any directions by the Grantor 
or the EPA issued in accordance with thi s Agreement. The Trustee shall be indemnified 
and saved harmless by the Grantor rrom and aga inst any personal liability to which the 
Trustee may be subj ected by reason of any act or conduct made by the Trustee in its 
official capacity. including all expenses reasonably incurred in its defense in the even t the 
Grantor fails to provide such defense. 

Sectioll 17. Choice of Lalli. This Agreement shall be administered , 
construed, and en forced according to the laws of the State of[ ]. 

Sectioll 18. IlIIerpretlllioll. As used in thi s Agreement, words in the 
singular include the plura l and words in the plural include the singular. The descriptive 
headings for each Section of thi s Agreement shall not affec t the interpretation or the legal 
efficacy or this Agreement. 

Sectioll 19. Notices. All notices and other communicat ions given under 
this agreement sha ll be in writing and shall be addressed to the parties as follows or to 
such other address as the parties shall by written notice designate: 

(a) If to the Gramor. to L[ ____________ l 
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(b) I f to the Trustee, to Li ___________ -"1 

(c) If to EPA, to [EPA Region _ , Remedial Project Manger for the SiteJ 
and ["EPA Region _, Office of Regional Counsel contact for the Sitcl. a1 [ I. 

[Remainder of page left blank intentionally.] 
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In \Vitncss \Vhcrcof. the parties hereto have caused this Agreement to be 
executed by their respective officers duly authorized and attested as of the date first 
above written: 

GRANTOR 

LSignature of GrantorJ 
[ ame and Title I 

State of -;;-_______ _ _ 
County of _____ _____ _ 

On this [datel, before me personall y came [name of Grantor o ffi cial I. to me known, who. 
being by me duly sworn. did depose and say that she/he is [tit lel oflcorporationJ. the 
corporation described in and which executed the above instrument ; and that shc/he signed 
herlhis name thereto. 

L Signature of Notary Public J 

TRUSTEE 

rSignature ofTrusteel 
[N ame and Title] 

State of --;c _________ _ _ 
County of ________ _ _ 

On this [datel. before me personall y came [name of Trustee offic ialJ , to me known. who, 
being by Ille du ly sworn. did depose and say that shclhe is [,title] of lcorporation]. the 
corporation described in and which executed the above instrument; and that shelhe signed 
her/h is name thereto. 

l Signature of Notary Public 1 
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[CERCLA FiOl:tncial Assurance S:tnlplc Gmlnllltcc Agreement : Dntft of March 20061 

GUARANTEE AGR EEM ENT 

This GUARANTEE AGREEMENT. dated as of 1. 200 (this 
" Guarantee"), is made by [ ], a I J organized and existing under 
the laws of the State of [ 1 ("Guarantor''), to and for the benefit of the United States 
Envi ronmental Protection Agency, an agency of the federal government of the United States of 
America ("EPA"). This Guarantee is made on behalf of [ I (,'Settling 
Defendant"), which is an [affiliate] of Guaranlor. 

RECITALS 

WHEREAS, pursuant to the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980. as amended. 42 U.S.C. § 9607 et seq. ("CERCLA"), 
Settling Defendant has entered into a Consent Decree v,"ith EPA, dated [ [, 2006. 
Docket No. (the "Consent Decree"), for certain environmental remediation work to be 
performed at the site (the "Site") ncar [City 1. rState]; 

WHEREAS. Section [X II I] of the Consent Decree requires that Sctlling 
Dclendant provide financial assurance to EPA that funds or other resources will be ava ilable as 
and when needed to ensure complet ion of the work required to be conducted by Settling 
Defendant under the Consent Decree; 

WHEREAS, in order to provide part of such financial assurance required by the 
Consent Decree. Settling Defendant has agreed to provide EPA with a guaranlee. issued by 
Guaranlor, of Settling Defendant's obligations arising under the Consent Decree, alJ as sct fo rth 
more fully in thi s Guarantee; 

WIIEREAS, Settling Defendant is a [wholly·owned direct subsidiary] of 
Guarantor, and the Guarantor will receive substantial benefits from the agreements made by and 
between EPA and Settling Defendant as set forth in the Consent Decree; and 

WH EREAS, Guarantor has agreed to, among other things, guarantee payment and 
performance in full of the Guaranteed Obligations (as hereinafter defined) and undertake such 
other commitments to EPA or for EPA ' s bene fi t as se t forth in thi s Guarantee. 

AGR EEMENT 

NOW. THEREFORE, in consideration of the promises contained herein. and to 
induce EPA to enter into the Consent Decree and to settle with Seltling Defendant under 
CERCLA as contemplated thereby, and for other good and valuable consideration, the receipt 
and adequacy of which are hereby acknowledged, Guaran tor hereby agrees with EPA as follows : 



ARTICLE I. 
DEFI NITIONS 

1.1 Defined Terms. The following terms (whether or not underscored) when 
used in thi s Guarantee, including its preamble and recitals, shall have the foll owing meanings: 

"Affi li ate" means, when used with respect to a specified entity, another entity 
that directly. or indirectly throug h one or more intermediaries, Controls or is Contro lled by or is 
under common Control with the entity spcci lied. 

"Annual Audited Financial Statements" means an entity's annual audited financial 
s tatements prepared in accordance with U.S . Generally Accepted Accounting Procedures. 

"Control" means the possession. d irectly or indirectly, of the power to direct or 
cause the direction of the management or policies oran entity, whether through the ownership or 
control of voting securities, partnership interests or other equity illlerests, by contract, or 
otherwise. and "Controllin g" and "Controlled" shall have meanings correlative thereto. 

"EPA" has the meaning given in the preamble to th is Guarantee. 

"Guaranteed Obligations" means and includes all obligations and liabilities. 
howsoever ari sing, owed by Settling Defendant to EPA of every kind and description (whether 
or not for the payment or money), direct or indirect , absolute or contingent, due or to become 
due , now existing or hereafter arising, pursuant to the terms of the Consent Decree. 

"Guarantor" has the meaning given in the preamble to this Guarantee. 

"Guarantee" has the meaning given in the preamble to thi s Guarantee. 

"Site" has the meaning given in the preamble to this Guarantee. 

1.2 General Definitions. Unless otherwise defined herein or unless the 
context otherwi se requires, capitalizcd terms uscd in this Guarantee, including it s preamble and 
recitals, have the meanings provided in the Consent Decree. 

2.1 Guarantee. 

ARTI CLE II. 
GUARANTEE 

(a) Guarantor, as primary obligor and not merely as surety, hereby 
unconditionally and irrevocably guarantees to EPA the prompt payment in full and the prompt 
performance in full of the Guaranteed Obligations. 

(b) Guarantor agrees that if for any reason Settling Defendant shall rai 1 
to payor perform, as the case may be, when due any or the Guaranteed Obligations. Guarantor 
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shall promptly payor perfonn, as the case may be. the same forth with on the date such payment 
or pe rformance of such Guaranteed Obligation is due or required, without regard to any exercise 
or non-exercise by Guarantor. Settl ing Dcfendant. or EPA of any right. remedy. power or 
priv il ege unde r or in respect of the Consent Decree. and that in the case of any extension oflimc 
of the payment. performance, or renewal of any of the Guaranteed Obligations, the same will be 
promptly paid or performed, as the casc may be. in full when due in accordance wi th the terms of 
such cxtension or renewal. 

(c) Without limit ing the forcgo ing. Guarantor acknowledges and 
agrees that. upon thc occurrence and during the continuance of a "Work Takeover" as specified 
in Sect ion I-.-J of the Consent Decree. at the elect ion of EPA, Guarantor shall immediate ly 
upon written demand from EPA deposit into an account speci fied by EPA, in immediately 
available funds and without setoff. counterclaim. or condition o f any kind, a cash amount up to 
but not exceeding the estimatcd cost of the remaining Work to be performed as of such date, as 
determined by EPA .. 

2.2 Obl igations Absolute and Unconditional. 

(a) The obligations of Guarantor he reunder are primary obligat ions of 
Guarantor and constitute an absolute. unconditional. continuing and irrevocable guaran tee of 
payment and perfonnance of the Guaranteed Obligmions and the other ob ligat ions of Guarantor 
hereunde r and not of collectibility. and are in no way conditioned on or contingent upon any 
attempt to enforce in whole or in part Settling Defendant ' s liabili ties and obligat ions to EPA. 
Each failure by Guarantor to payor perform. as the case may be, a Guaranteed Obligation or any 
other obligation hereunder shall give rise to a separate cause of action hereunder, and separate 
suits may be brought hereunder as each cause of action arises. 

(b) EPA may, at any time and from time to time (whether or not after 
revocation or termination of th is Guarantee) withou t the consent of or notice to Guarantor, 
except sllch notice as may be required by the Consent Decree or applicable law which cannot be 
waived. wi thout incurring responsibility to Guarantor. without impairing or releasing the 
obligations o r' Guarantor hereunder, upon or without any terms or conditions and in whole or in 
pan : 

(i) change the manner, place and terms of payment or performance 
of, or renew or alter, any Guaranteed Obligation or any obligat ions and liabilities 
(including any of those hereunder) incurred directly or indirectly in respect thereof or 
hereof, or in any manner modify. amend or supplement the temlS of the Consent Decree 
or any documen ts. instruments or agreements execu ted in connection therewith. in each 
case with the consent of Settling Defendant ( in each case, as and to thc extent req uired by 
the Consent Decree), and the agreements and guarantees herein made sha ll apply to the 
Guaranteed Obligat ions or slich other obligations as changed, extended. rcnc\\'cd, 
modilied. amended. supplemented or altered in any manner: 

(ii) exerc ise or refra in from exerc ising any ri ghts agai nst 
Settling Defendant or others (including Guarantor) or otherwise act or refrain from 
acting; 
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(iii) add or release any other guarantor from its obl igations 
without afTecting or impairing the obl igations of Guarantor hereunder; 

(iv) settle or compromise any Guaranteed Obligations or any 
obl igations and li abilities incurred directly or indirectly in respect thereof; 

(v) consent to or waive any breach of, or any act, omission or 
default undcr, the Conscnt Decree or otherwise amend, modify or supplement (with the 
consent of Sett ling Defendant, as and to thc extent required by the Consent Decree) the 
Consent Decree or any of such other instruments or agreemcnts; and/or 

(viii) act or fail to act in any manner referred to in this Guarantee 
which may deprive Guarantor of its ri gh t to subrogation agai nst Settling Defendan t to 
recover full indem nity for any payments or performances made pursuant to this 
Guarantee or of its right of contri bution against any other party. 

(c) No invalid ity, irregularity or unenrorceability of the Guaranteed 
Obligations or invalidi ty, irregularity , unenforccability o r non-perfection of any co ll ateral 
therefo r, shall affect, impair or be a dcfensc to thi s Guarantee. which is a primary ob ligation o f 
Guarantor. 

(d) This is a cont in ui ng Guaran tec and all obligations to which it 
applies or may apply under the terms hereof shall be conclusively presumed to have been created 
in rel iance hereon. In the event that, notwithstanding the provisions of Section 2.2(a) above, this 
Guarantee shall be deemed revocable in accordance with applicab le law, then any such 
revocation shall becomc efTective only upon receipt by EPA of written notice of revocation 
signcd by Guarantor. To the extent permitted by applicable law, no revocation or termination 
hereof shall affect. in any manner, rights arising under this Guarantee with respect to Guaranteed 
Obligations arising prior to receipt by EPA of writtcn notice of such revocation or termination. 
Any such revocation or termination without EPA's prior written consent shall be decmed to be a 
violation of lhe Consent Decree. 

ARTICLE III. 
REPRESENTATIONS AND WARRANT IES 

3.1 Guarantor Representations and Warranties. Guarantor represents and 
warrants to and in favor of EPA. as of the date of thi s Guarantee. that: 

3. 1.1 Ex istence . Guarantor is duly organized and validly ex isting undcr 
the laws of the jurisdiction of its incorporation and is qualified to do busincss in such jurisdiction 
and in each other jurisdiction in wh ich the conduct of its business requires sllch quali licalion. 

3. 1.2 Power and Authori zation. Guarantor has full power and authori ty 
to enter into and execute Ihis Guarantee. This Guarantee has been duly authorized, executed and 
delivered by Guaranto r. 
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3.1.3 No Conflict. The execu tion. delivery and performance by 
Guarantor of thi s Guarantee and the execution. delivery. and performance by Sett ling Defendant 
o f the Consent Decree do not and will not (a) vio late any provision o f (i) any legal requirement 
<lpplicabJc to Guarantor. ( ii) the organizat ional and other corporate governance documents of 
Guarantor or (ii i) any order. judgment or decree of any coun or agency or governmental 
instrumentality binding on Guarantor, (b) connic! with, result in a breach of, or constitute a 
default under any material contractual obligat ion of Guarantor, (c) result in or require the 
creation or imposition of any lien upon any of the properties or assets of Guarantor. or (d) require 
any approval o r consent of any person or entity, except for such approvals or consents which will 
be obtained on or before the date of this Guarantee and which have been disclosed in writi ng to 
EPA. 

3.1.4 Enfo rceable Obligations. This Guarantee const itutes a legal, v,lI id 
and binding ob ligation of Guaranto r, enforceable in accordance with its terms, except to the 
extent that enforceability may be limited by applicable bankruptcy, insolvency, moratorium. 
reorgani zation or other similar laws afTecting the enforcement of creditors' rights generally. 

3.1.5 Compliance with Law: Fraud. 

(a) Guarantor (i) is not in violation of any app li cable lega l 
requirements in any material respect and (ii) is not subject to or in default in any material respect 
wi th respect to any final judgments. wrils. injunctions. decrees. rules or regulations of any court 
or <Iny federal. state. municipal or other governmental department. cOlllmission, board. bureau, 
agency or instrumental ity. domestic or fore ign. in the case of e ither ( i) o r (ii) which would have a 
material adverse effect on the ab ility of Guarantor to perform its obligations under thi s 
Guanmtec. 

(b) Guarantor is not executing thi s Guarantee with any intention to 
hinder, de lay o r defraud any present or future cred itor or creditors of Guarantor. 

3.1.6 Relationship To Settl ing Defendant. Guaranto r l"i s the owner of a 
direct or indirect interest in] lhas a "substantial business re lationsh ip" (as defined in 40 C.f.R. § 
264. 141 (h)) withJ Settling Defendant. 

3. 1.7 No Bankruptev Filing. Guarantor is not contemplating eithe r the 
filing of' a petition by it under any state or federal bankruptcy or inso lvency laws o r the 
liquidation of all or a major portion of its assets or property, and Guarantor has no knowledge of 
any person contemplating the filing of any such petition against it. 
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ARTICLE IV. 
COVENANTS 

Guarantor hereby covenants and agrees for the benefit of EPA. until thi s 
Guarantee is terminated pursuant to Section 6.16, as follows: 

4.1 Maintenance of Corporate Existence. Guarantor shall maintain and 
preserve its existence and all material rights, pri vil eges and franchises necessary in the normal 
conduct or its business . Guarantor shall notify EPA in writing within 60 days after any change in 
its name or place of business or chief executive office, or change in ils type of organization or 
jurisdiction of organization. 

4.2 Compliance with Laws. Guarantor shall promptly comply, or cause 
compliance, in all material respects with all legal requirements to the extent any noncompliance 
with such legal requirements could have a material adverse effect on the ability of Guarantor to 
perform and discharge its obligations under this Guarantee. 

4.3 Notice o f Bankruptcv or Insolvency. Etc. Guarantor shall notify EPA 
within 10 days after the occurrence of any of the following; filing by the Guarantor of a petition 
seeking to take advantage of any laws relating to bankruptcy, insolvency, reorganization, 
winding up o r composition or adjustment of debts; Guarantor's consent to (or failure to contest 
in a timely manner) any petition filed against it in an involuntary case under such bankruptcy or 
other laws; Guaran tor's application for (or consent to or failure to contest in a timely manner) the 
appointment of, or the taking of possession by, a receiver, custodian, trustee. liquidator, or the 
like of itself or of all or a substant ial part of its assets; Guarantor's making a general assignment 
for the benefit o f creditors; or Guarantor's taking any corporate action for the purpose of 
effecting any of the foregoing 

4.4 Further Assurances. Guarantor shall promptly prov ide EPA with such 
information and other documents related to this Guarantee and the Guaranteed Obligations that 
E PA may reasonably request. 

4.5 Compliance with Financia l Measures, Guarantor shall at all times during 
thc teml of this Guarantee comply with and satisfy the financial measures and conditions set 
forth in ei ther Exhibit A or Exhibit B attached hereto. Guarantor shall also notify EPA 
immediately if, at any time during the term hereof~ Guarantor fails or has reason to believc that il 
may fail any of the financial measures set fo rth in Exhibi t A or Exhibit 13 , as the case may bc. 

4.6 Submission of Documents, For so long as this Guarantee is in effect. 
within 90 days after thc close of each fiscal year of Guarantor. Guarantor shall submit to EPA: 

(a) a letter signed by Guarantor 's Chief Financial Officer certifying 
G uarantor's compl iance with the financial conditions and measures set forth in either Exhibit A 
or Exhibit B. which letter shall be substantially in the form of Exhibit C attached hercto; and 

(b) a copy of Guarantor's audited financial statements for its Jatesl 
complctcd fi scal year, and a copy of the Guarantor's independent certified public accoun tant 's 

6 



report on examination of such financial statcmcnts, which report on examinat ion sha ll be 
unq ualified or, ifqualified, sha ll have been approved in writing by EPA: and 

(c) a specia l report from Guarantor's independent cert ified public 
accountant to Guarantor attesting to Guarantor' s compliance with the financia l conditions and 
mcasurcs set forth in either Exhi bit A or Ex hi bit B, which special report shall be substant iall y in 
the form of Exhibit D hereto. 

ARTI CLE V . 
SU I3ROGRATION: ETC. 

5. 1 Waiver. Guarantor hereby unconditionally and irrevocably waives and 
relinquishes, to the maximum extent permitted by applicable legal requirements. all rights and 
remedies accorded to suretics or guarantors and agrees not to assert or take advantage of any 
such rights or remedies, including: 

(a) any right to requi re EPA to proceed against Settling De fendant or 
any olher person or to pursue any olher remedy in EPA's power before proceeding against 
Guarantor; 

(b) any defense that may arise by reason of the incapacity, lack of 
power or autho ri ty. dissolut ion, merger, or termination of Guarantor, Settl ing Defendant. or any 
other person or the fa ilure of EPA to fil e or enforce a claim against the estate (in administration. 
bankruptcy or any other proceeding) of Guarantor or Settli ng Defendant, or any other person; 

(c) promptncss. diligence, demand, presentment, protest and notice of 
any kind. including notice of the ex istence. creation or incurring of any new or additional 
indebtedness or obligation or of any action or non-action on the part of Settling Defendant or 
EPA; 

(d) any defense based upon an election of remed ies by EPA. which 
destroys or othcnvise impairs the subrogation rights of Guarantor, the right of Guarantor to 
proceed against Settling DefendaIl1 or another person for reimbursement, or both; 

(e) any defense based on any offset against any amounts which may 
be owed by any person to Guarantor for any reason whatsoever; 

(I) any defense based on any aCl, fail ure to act, delay or omission 
whatsoever on the part of Settling Defendant or the failure by Settling Defendant to do any act or 
thing or to observe or perform any covenant, cond ition or agreement to be observed or performed 
by it under the Consent Decree: 

(g) any defense based upon any statute or rule of law whieh provides 
that the obligation of a surety must be neithe r larger in amount nor in other respects more 
burdensome than that of the principal ; 
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(h) any defense. seto ff or countercla im which may at any time be 
availab le to or asserted by Settling Defendant against EPA or any other person under the Consenl 
Decree: 

(i) any duty on the part of EPA to disclose to Guarantor any facts 
EPA may now or hereafter know abollt Settling Defcndant or the Si te, regard less of whether 
EPA has reason to believe that any such facts materiall y increase the risk beyond that which 
Guarantor intends to assume, or have reason to believe that such facts are unknown to Guarantor, 
or have a reasonable opportunity to communicate such facts to Guarantor. since Guarantor 
acknowledges that Guarantor is fully responsible for being and keeping informed of the financial 
condition of Sell ling Defendant and of all circumstances bearing on the risk of non-payment or 
non-perfo rmance of any Guaranteed Obligation; 

U) any defense based on any change in the time, manner or place of 
any payment or performance under. or in any other term of, the Consent Decree, or any other 
amendment, renewal, extension, acceleration. compromise or waiver of or any consent or 
departure froll1the terms orthe Consent Decree: 

(k) any right to asse rt the bankruptcy or insolvency of Sellling, 
Defendant or any other person as a defense hereunder or as the basis fo r resci ss ion he reof and 
any defense arising because of EPA 's institution of any proceeding unde r the Federal 
Bankruptcy Code; and 

(I) any other circumstance (including any statute of limitations), any 
act or omission by Sell ling Defendant, or any ex istence of or reliance on any representation by 
Settling Defendant or EPA that might otherwise constitute a defense available to, or discharge of, 
any guarantor or surety. 

5.2 Subrogation. Unt il this Guarantee is terminated in accordance with 
Section 6. 16 below, neither Guarantor nor Settling Defendant shall exercise any right of 
subrogat ion or enfo rce any rcmedy which it now may have or may hereafter have against any 
person in respect of the Guaranteed Obligations, whether or not sllch claim, right or remedy 
arises in equity. under contract, by statute, under common law or othe rwise. 

5.3 Bankruptcv. 

(a) The obligat ions of Guarantor under this Guarantee shall not be 
altered. limited or affected by any proceeding. voluntary or involuntary, involving the 
bankruptcy, reorganization, insolvency, rece ivership, liquidation or arrangement or Settling 
Defendant or any Affiliate thereol~ or by any defense which Sett ling Defendant or any Affiliate 
thereof may have by reaso n of any order, decree or deci sion of any court or administrative body 
resulting from any such proceeding. 

(b) Guarantor hereby irrevocably waives, to the ex tent it may do so 
under applicab le legal requirements, any protection against enforcement of thi s Guaran tee to 
which it may be entit led under the Federal Bankruptcy Code or equi valent provisions of the laws 
or regulat ions or any other jurisdiction with respec t to any proceedings, or any successor 
provision of law of similar import , in the event of any bankruptcy event with respect to Settling 
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Defendant. Specifically. in the event that the trustee (or similar orficia l) in a bankruptcy event 
with respect to Sett ling Defendant or the debto r-in-possession takes any action (i ncluding the 
institution of any action. sui t or other proceeding for thc purpose of enforcing the rights of' 
Settling Defendant under this Guarantee). Guarantor shall not assert any defense, claim or 
counterclaim denying liability hereunder on the basis that this Guarantee or the Consent Decree 
is an executory contract or a "financial accommodat ion" that cannot be assumed, assigned or 
enforced or on any other theory direct ly or indirectly based on the Federal Bankruptcy Code. or 
equivalent provisions of the law or regulations of any other jurisdiction with respect to any 
proceedings or any successor provision of law of similar import. I f a bankruptcy event wi th 
respec t to Settling Defendant shall occur, Guarantor agrees, after the occurrence of such 
bankruptcy event. to reconfi rm in writing. to the extent pennittcd by applicable legal 
requirements and at EPA' s written request, its pre-petition waiver of any protection to which it 
may be entitled under the Federal Bankruptcy Code or equivalent provis ions of the laws or 
regulat ions of any other jurisdiction with respect to proceedings and, to give effect to sllch 
waiver, Guarantor consents to the assumption and enforcement of each provision of thi s 
Guarantee by the debtor-in-possession or Settling Defendant 's trustee in bankruptcy, as the case 
may be. 

5.4 Reinstatement. This Guarantee and the ob ligations of Guarantor 
hereunder sha ll continue to be effective or be automatically reinstated, as the case may be. if and 
to the extent that fo r any reason any payment or performance by or on behalf of Guarantor in 
respec t of the Guanlllteed Obligations is rescinded or otherwise restored to Guaran tor or Settl ing 
Ddcndanl. whether as <J result of any proceedings in bankruptcy or reo rgani zation or otherwise, 
all as if such payment or perfonnance had not been made. and Guarantor agrees that it will 
indemnify EPA on demand for all reasonab le costs and expenses (including reasonable fees of 
counsel) incurred by EPA in connect ion with any such rescission or restoration. 

ARTICLE VI. 
MISCELLANEOUS 

6.1 Obligat ions Secured. Without limiting the genemlity of the foregoing. thi s 
Guarantee secures the paymcnt and performance when due of all Guaranteed Obligations. If, 
notwithstanding the representation and warranty set forth in Section 3.1.4 or anything to the 
cOlltrary herein , enforcement of the liability of Glwrantor under this Guarantee for the full 
amount of the Guarallleed Obligations would be an unlawfu l or voidable transfer under any 
applicable fraudulent conveyance or fraudulent transfer law or any comparable l<Jw, then the 
liability of Guarantor hereunder shall be reduced to the highest amount for which such liability 
may then be enforced without giv ing ri se to an unlawful or voidable transfer under any slich law. 

6.2 Successions or Assignments. This Guarantee is binding upon Guarantor 
and its successors and permitted assigns. Guarantor may not assign any of its obl igations 
hereunder without the prior wrillen consent of EPA (and any purported assignment in violation 
of thi s Section shall be void). 

6.3 Other Waivers. 0 delay or omiss ion on the part of EPA in exerc ising 
~lI1y of its rights (including those hereunder) and no partial or single exercise thereof and no 
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action or non-action by EPA, with or without notice to Guarantor, Settling Defendant, or any 
other person, shall constitute a waiver of any rights or shall affcct or impair this Guarantee. 

6.4 I'l ead i n~. The headings in this Guarantee are for convenience of 
reference only and shall not consti tute a part of this Guarantee for any other purpose or be given 
any substanti ve effect. 

6.5 Remedies Cumulative. Each and every right and rcmedy of EPA 
hereunder shall be cumulative and shall be in addition to any other right or remedy gIven 
hereunder or under the Consent Decree, or now or hereafter existing at law or in equity. 

6.6 Severability. Any provision of thi s Guarantee that may be determined by 
competent authority to be prohibited or unenforceable in any jurisdiction shall , as to such 
jurisdiction, be ineffective to the extent of such prohibition or unenforceability without 
invalidating the remaining provisions hereof, and any such prohibition or uncnforccabili ty in any 
jurisdiction shall not invalidate or render unenforceable such provision in any other jurisdiction. 

6.7 Amendments. This Guarantee may be amended. waived or othcrwise 
modified only with the written consent of the parties hereto. the writtcn consent of EPA and 
otherwise in acco rdance with the terms of the Consent Decree. 

6.8 Juri sdiction. Guaranto r agrees that any legal action or proceeding by or 
against Guarantor or with respect to or arising out of this Guarantee may be brought by the 
United States in or removed to [INSERT DI STRICT COU RT ENTERING CONSENT 
DECREE.] By execution and delivery of thi s Guarantee, Guarantor acccpts. for itse lf and in 
respect of its property, generally and unconditionally, the non·exclusive jurisdiction of the 
aforesaid court. Guarantor irrevocably consents to the se rvice of process out of the 
aforementioned court in any manner permitted by law. Any such process or summons in 
connection with any such action or proceeding may also be served by mailing a copy thereof b) 
certified or registered mail. or any substantially similar form of mail , addressed to Guarantor as 
provided for notices hereunder. Guarantor hereby waives any right to slay or dismiss any ac ti on 
or proceeding under or in connection with this Guarantee or the Consent Decree brought before 
thc foregoing court on the basis of forum /ton-conveniens. Nothing herein shall affect the right 
of EPA to bring legal action or proceedings in any other competent jurisdiction. 

6.9 Governing Law. This Guarantee and the rights and obligations of EPA 
and Guarantor shall be governed by, and construed in accordance with, the law of the Statc of 
[ '1 without rcference to principles of conflicts oflaw, 

6. 10 Integration of Terms. This Guarantec. together with the Consent Dccree. 
is intended by the parties as a final expression or their agreement and is intended as a complete 
and exclusive statement of the terms and conditions thereof. 

6.11 Notices. Any communications between the parties hereto or notices 
provided herein to be given may be given to the following addresses: 

11' to Guarantor: 

10 



lflOEPA: 

With a copy to: 

Attcntion: ________ _ 
Telephone: _______ _ 
Faesimilc: ________ _ 

EPA Regional Administrator or Regional Superfund Director fo r 
EPA Region '-I (or any of their designees) 

Attention: _ _______ _ 

Telephone: 
Facs imile: ---------

rORC COnlnel: RPMI 

Allention: ________ _ 
Telephonc: _______ _ 
Facsimile: ________ _ 

All notices or other comlllunications requ ired or permitted 10 be given hereunder 
shall bl.! in writ ing and shaH be considered as properly given (a) if delivered in person, (b) if sent 
by overnight delivery service (including Federal Express, UPS and other similar overnight 
delivery se rvices), (c) if mailed by first class United Statcs Mail. postage prepaid, registered or 
certified with return receipt requested, (d) if sent by facsim ile or (c) if sent via other electronic 
means (including electronic mai l), Notice so given shall be effective upon receipt by the 
addressee, except that cOlllmunicat ion or notice so transmitted by facsimile or other direct 
written electronic means shall be deemed to have been val idly and effectively given on the day 
on which it is transm itted if transmilled before 4:001'.111., recipient' s time, and if transmitted 
~\f'tcr that time, on the next following Banking Day; provided, however, that (i) if any notice is 
tendered to an addressee and the delivery thereof is refused by such addressee. such notice shall 
be effective upon such tender. and (ii) with r~spec t to any notice given via facsimile or other 
electronic means. the sender of such message shall promptly provide the addressee wi th an 
original copy of such notice by any of the means speci fied in clauses (a), (b) or (c) above. Any 
party shall have the right to change its address for notice hereunder to any other location within 
the continental United States by giving five days' notice to the other parties in the manner sct 
forth abovc. 

6. 12 Collection Expenses. 

(<1) Without regard to any limitation set forth in this Guarantee. if EPA 
is required to pursue any remcdy against Guarantor hercunder, Guarantor shall pay to EPA upon 
demand therefore. all reasonab le attorneys' fees and all other costs and expenses incurred by 
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EPA in enforcing this Guarantee (and such fees, costs and expenses shall be deemed to be part of 
the Guarantecd Obligations). 

6.13 Counterparts. This Guarantee and any amendments. waivcrs, consents or 
supplements hereto or in connection herewith may be executed in any number of counterparts 
and by different parties hereto in separate counterparts. each o f which when so executed and 
delivered shall be deemed an original, but all such counterparts together shall constitute one and 
the same agreement. 

6. 14 Limitations on Liabilitv. No claim shall be made by Guarantor against 
EPA or any of its employees, attorneys or agents for any loss of profits, business or anticipated 
savings. spec ial or punitive damages or any indirect or consequential loss whatsoever in respect 
of any breach or wrongful conduct (whether or not the claim therefor is based on cont ract. tort or 
duty imposed by law), in connection with. arising out of or in any way related to the transactions 
contemplated by this Guarantee or the Consent Decree or any act or omission or event occurring 
in connection therewith; and Guarantor hcreby waives, releases and agrees not to sue upon any 
such claim for any such damages, whether or not accrued and whether or not known or suspected 
to cxist in the ir favor. 

6. 15 Time. Time is orlhe essence of this Guarantee. 

6. 16 Termination. Subject to Section 5.4, this Guarantee and all of the 
obligations of Guarantor hereunder shall terminate upon the earlier of (a) payment and 
performance in full of all Guaranteed Obligations in accordance with the Consent Decree and (b) 
the substitution of a difTerent financial assurance mcchanism in accordancc with Section [~ of 
the Consent Decree as consent to in writing by EPA. Unless earlier terminated pursuant to the 
foregoing sentence, thi s Guarantee shall survive any foreclosure proceedings instituted. 
commenced, or completed against Settling Defendant. 

6.17 Consent Decree. Guarantor acknowledges that it has been provided with a 
copy of the Consent Decree and has read and is familiar with the provisions of the Consent 
Decree. 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, the parties hereto. by their authorized representat ives 
duly authori zed, intending to be legally bound. have caused thi s Guarantee to be duly executed 
and delivered as orthe date first above written. 

[ INSERT NAME OF GUARANTOR], 
a ~ ____ (;orporation. 
as Guarantor 

By: ~ ______________________ ___ 

Name: 
Title: 

[NOTAR Y BLOCK] 
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EXHIBIT A 

Section 4.5(a) Financial Conditions 

As calculated from the data contained in Guarantor's Annual Audited Financial Statement, the 
Guarantor must: 

(A) Satisfy two orthe following three ratios: (1) a ratio of total liabilities 10 Net Worth less 
than 2.0; (2) a ratio of the sum Orne! income plus depreciation. depletion. and amortization \0 

total liabilities greater than 0.1; and (3) a ralio of current assets to current liabilities greater than 
1.5 ; and 

(13) I-lave a Net Working Capital and Tangible Net Worth each at least six times the Total 
Value of Environmental Obligations; and 

(C) Have a Tangible Net Worth Drat least $10 million; and 

(D) Have assets located in the United States amounting to alleas! 90 percent or Iota I asscts or 
at Icast s ix timcs the Total Value of Environmental Obligations. 

Defined Tenns for Exhibit A and Exhibit 13 

"Net Working Capital" means current assets minus current liabilities. 

"Net Worth" means total assets minus total liabilities. 

"Tangible Net Worth" means the valuc of tangible assets included in the calculation of 
Net Worth; this value would not include the value of intangibles such as goodwill and rights to 
patents or royalties. 

"Total Value of Environmenta l Obligations" means the sum of: 
(a) the dollar amount of financ ial assurance required by Paragraph [~ of the 

Consent Decree [or the relevant portion if multiple financial assurance mechanisms arc being, 
used]; 

(b) the total dollar amount of linancial assurance provided by the Guarantor to 
EPA through the lise of a linancial test and/or a guarantee for CERCLA settlements other than 
that embodied in the Consent Decree; and 

(c) the total dollar amount of financial assurance provided by the Guarantor to 
EPA through the use of a financial test and/or a guarantee ror purposes of any facility regulated 
under federal environmental programs other than CERCLA. including but not limited to 
hazardous waste Treatment. Storage, and Disposal ("TSO") facilities under 40 CFR parts 264 
and 265, Municipal Solid Waste Landfill ("MSWLF'') facilities under 40 e FR part 258, 
Underground Injection Control ("UIC") facilities under 40 CFR part 144, Underground Storage 
Tank ("usr') facilities under 40 CFR part 280, and Polychlorinated Biphenyl ("PCB") storage 
facilities under 40 CFR part 761. 
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EX HIBIT B 

Section 4.5(b) Financial Conditions 

The Guarantor must have: 

(A) A current rating for its most recent bond issuance of AAA, AA, A. or BBB as issued by 
Standard and Poor's or Aaa. Aa, A, or Baa as issued by Moody's: and 

( B) Tangible ct Worth at least s ix times the Total Value of Environmental Obligations; and 

(C) Tangible Net Worth of al leas! $10 million; and 

(D) Assets located in the United States amounting to al least 90 percent of lotal assets or al 
least six times the Total Vallie ofEnvironmcntal Obligations. 

Defined TcmlS for Exhibit A and Exhibit B 

"Net Working Capital" means current assets minus current liabilities. 

"Net Worth" means total assels minus Iota I liabilities. 

"Tangib le Net Worth" means the value of tangible assets included in the calculation of 
Net Worth: this value would not include the va lue of intangib les such as goodwill and rights to 
patents or royalties. 

"Total Value or Environmental Obligations" means the sum of: 
(a) the dollar amount of financial assurance required by Paragraph LJ of the 

Consent Decree [or the relevant portion if multiple financial assurance mechanisms are be ing 
usedl ; 

(b) the total dollar amount of' financial assurance provided by the Guarantor to 
EPA through thc use of a financialtcst and/or a guarantee for CERCLA sett lements other than 
that embodied in the Conscnt Decree; and 

(c) the tota l dollar amo unt of financial assurance provided by the Guarantor to 
EPA through the use of a financial test and/or a guarantee for purposes of any f~lcility regulated 
under federal environmental programs other than CERCLA. including but not limited to 

hazardous waste Treatmcn t, Storage, and Disposal ("TSD") facilities under 40 CrR parts 264 
and 265, Municipal Solid Waste Landfill ("MSWLF" ) facilities under 40 CFR part 258. 
Underground Injection Control ("'U IC") Elcililies undcr 40 erR part 144, Underground Storage 
Tank ("UST") facilities under 40 eFR part 280, and Polychlorinated Biphenyl ("PCB-,) storage 
filCilitics under 40 CFR part 761. 
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EXHIBIT C 

Form CFO Letter 

EX HIBIT Il 

Foml Audi tors' Letter 
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